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The  Senate,  as  in  Committee  of  the  Whole,  having  under  consideration  the  bill 
<S.  No.  1194)  for  reviving  and  continuing  the  court  of  commissioners  of  Alabama 
claims,  and  for  the  distribution  of  the  unappropriated  moneys  of  the  Geneva 
award — 

Mr.  DAVIS,  of  Illinois,  said : 

Mr.  President:  Of  the  $15,500,000  awarded  “  as  the  indemnity  to 
be  paid  by  Great  Britain  to  the  United  States  for  the  satisfaction  of 
all  the  claims  referred  to  the  consideration  of  the  tribunal  ”  at  Geneva, 
organized  under  the  treaty  of  Washington,  between  the  United  States 
and  Great  Britain,  of  the  8th  of  May,  1871,  there  is  an  undistributed 
surplus  of  $9,553,800  ;  and  it  was  on  the  31st  day  of  March,  1877,  cov¬ 
ered  into  the  Treasury  of  the  United  States.  In  order  to  determine 
what  disposition  should  be  made  of  it,  it  is  proper  to  recur  to  the 
proceedings  of  that  tribunal,  the  claims  that  were  presented  to  it,  its 
action  upon  them,  and  our  subsequent  legislation. 

The  asserted  failure  of  Great  Britain  to  discharge  in  a  befitting 
manner  her  obligations  as  a  neutral  power  during  our  disastrous  civil 
war,  was  a  subject  of  earnest  and  continued  remonstrance  by  the  United 
States.  The  British  authorities  did  not,  however,  recognize  the  jus¬ 
tice  of  this  remonstrance,  but  insisted  that  they  had  faithfully  exerted 
all  the  power  given  to  them  by  Parliament,  and  that  Her  Majesty’s 
government,  having  fulfilled  all  the  duties  required  of  it  by  the  law 
of  nations,  was  not  liable  for  any  damages  claimed  for  losses  and  in¬ 
juries  sustained  by  reason  of  the  alleged  fitting  out,  arming,  or  equip¬ 
ping  of  the  Alabama  and  other  rebel  cruisers,  or  the  augmentation  of 
force  which  they  had  received  in  Great  Britain  or  any  of  her  colonies. 

After  several  abortive  attempts  to  adjust  the  matter  in  controversy 
between  the  two  powers,  the  joint  high  commission  created  by  them 
met  in  this  city  and  concluded  a  treaty.  By  its  terms  Her  Britannic 
Majesty  stipulated  with  the  United  States  for  the  appointment  of  a 
tribunal  of  arbitration  to  meet  at  Geneva  for  the  determination  of  the 
claims  generically  known  as  the  “  Alabama  claims,”  and  declared 
that  the  arbitrators  in  deciding  the  matters  submitted  should  be  gov¬ 
erned  by  three  rules  which  were  embodied  in  the  treaty,  as  applicable 
to  the  case,  and  by  such  principles  of  international  law  as  were  not 
inconsistent  therewith. 

Numerous  claims  against  Great  Britain  made  by  unassured  owners 
of  destroyed  property  and  by  insurance  companies  who  had  paid  as 
for  a  “total  loss”  had,  with  documentary  evidence  to  establish  them, 
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been  previously  filed  in  the  Department  of  State,  and  they  furniohed 
a  conspicuous  part  of  the  grievances  for  which  our  Government  de¬ 
manded  reparation.  On  the  30th  of  August,  1871,  that  Department 
gave  public  notice  that  those  who  had  not  already  filed  their  claims 
should  do  so  without  delay,  in  order  that  they  might  be  taken  into 
account  in  presenting  the  aggregate  claims  to  be  brought  before  the 
tribunal.  Claimants  were  at  the  same  time  informed  that  they  must 
prepare  for  themselves  the  proof  of  their  respective  claims.  Conform¬ 
ably  to  the  third  article  of  the  treaty,  the  tribunal  met  and  the  United 
States  presented  its  “  case.”  It  was  an  elaborate  paper,  in  which  the 
liability  of  Great  Britain  was  strenuously  asserted,  and  our  claim  for 
indemnity  was  comprised  under  two  general  heads : 

First.  Claims  on  behalf  of  the  Government  of  the  United  States  itself, 

to  wit: 

A.  Claims  for  the  destruction  of  vessels  and  property  belonging  to 
the  Government. 

B.  The  national  expenditures  in  the  pursuit  of  the  cruisers. 

C.  The  loss  in  the  transfer  of  the  American  commercial  marine  to 
the  British  fiag. 

D.  The  prolongation  of  the  war,  and  the  addition  of  a  large  sum  to 
the  cost  of  the  war  and  the  suppression  of  the  rebellion. 

Second.  Claims  on  behalf  of  individuals,  namely: 

A.  Claims  fpr  the  destruction  of  vessels  and  property  belonging  to 
individuals. 

B.  Claims  for  damages  or  injuries  to  persons  growing  out  of  the 
destructions  of  vessels. 

C.  The  enhanced  payments  of  insurance,  or  war  premiums. 

Her  Majesty’s  government  before  the  meeting  of  the  tribunal  main¬ 
tained  that  the  foregoing  claim®,  so  far  as  they  were  for  indirect  or 
consequential  damages,  did  not  fail  within  the  treaty,  and  that  the 
tribunal  was  not  clothed  with  power  to  determine  them.  Her  repre¬ 
sentative  at  Geneva  asked  for  an  adjournment  to  afford  the  two  gov¬ 
ernments  an  opportunity  to  continue  pending  negotiations  on  this 
subject.  The  disagreement  upon  this  preliminary  question,  as  to  the 
jurisdiction  conferred  on  the  tribunal  over  claims  of  this  peculiar 
description,  seemed  for  a  time  to  threaten  the  defeat  of  the  execution 
of  a  treaty  which  was  designed  to  adjust  all  existing  causes  of  dif¬ 
ference  between  the  two  nations — causes  which  involved  in  imminent 
peril  their  friendly  relations. 

The  arbitrators,  however,  declared  that  “  after  the  most  careful 
perusal  of  all  that  has  been  urged  on  the  part  of  the  Government  of 
the  United  States  in  respect  of  these  claims,  they  have  arrived  indi¬ 
vidually  and  collectively  at  the  conclusion  that  these  claims  do  not 
constitute,  upon  the  principles  of  international  law  applicable  to  such 
cases,  good  foundation  for  an  award  of  compensation  or  computation 
of  damages  between  nations,  and  should,  upon  such  principles,  be 
wholly  excluded  from  the  consideration  of  the  tribunal  in  making  its 
award,  even  if  there  were  no  disageement  between  the  two  govern¬ 
ments  as  to  the  competency  of  the  tribunal  to  decide  thereon.”  • 

This  spontaneous  declaration  of  the  arbitrators  upon  this  vital  ques-  * 

tion  was  communicated  to  our  Government.  Our  Secretary  of  State 
said : 

This  is  the  attainment  of  an  end  which  the  Government  had  in  view  in  the  put¬ 
ting  forth  of  those  claims.  We  had  no  desire  for  a  pecuniary  reward,  but  desired 
an  expression  by  the  tribunal  as  to  the  liability  of  a  neutral  for  claims  of  this 
character. 

The  requisite  instructions  were  communicated  by  telegram  to  our 
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agent,  who,  pursuant  thereto,  declared  at  a  subsequent  meeting  of 
the  arbitrators  “  that  the  decision  against  the  admissibility  of  claims 
for,  first,  the  losses  in  the  transfer  of  American  commercial  marine  to 
the  British  flag ;  second,  the  enhanced  payments  of  insurance,  and, 
third,  the  prolongation  of  the  war,  is  accepted  by  the  President  of 
the  United  States  as  determinative  of  their  judgment  upon  the  im¬ 
portant  questions  of  public  law  involved.  The  agent  of  the  United 
States  is  authorized  to  say  that  consequently  the  above-mentioned 
claims  will  not  be  further  insisted  upon  before  the  tribunal  by  the 
United  States,  and  may  be  excluded  from  all  consideration  in  any 
award  that  may  be  made.” 

Upon  the  record  of  the  tribunal  a  formal  entry  was  made  that  the 
several  claims  for  indirect  damages  “  are  and  from  henceforth  shall 
be  wholly  excluded  from  the  consideration  of  the  tribunal.” 

In  submitting  his  report  to  the  Department  of  Sl  ate  our  agent 
remarked  that  “  on  the  side  of  Great  Britain  the  solution  was  a  prac¬ 
tical  one.  No  damages  were  to  be  awarded  for  this  class  of  claims. 
On  our  side  the  solution  was  reached  in  the  manner  appointed  by 
the  treaty,  to  wit,  in  the  action  of  the  court.” 

The  published  proceedings  of  the  tribunal  thus  furnish  conclusive 
proofs  of  its  decision,  made  with  the  expressed  acquiesence  of  this 
Government,  that  all  claims  were  to  be  excluded  from  the  consider¬ 
ation  of  the  arbitrators  except  those  for  direct  losses  growing  out  of 
the  destruction  of  vessels  and  their  cargoes  by  the  insurgent  cruis¬ 
ers  ;  and  the  eleventh  article  of  the  treaty  provided  that  the  result 
of  those  proceedings  should  be  “  a  full,  perfect,  and  final  settlement” 
of  all  the  claims. 

Eighteen  cruisers  were  named :  The  Alabama,  Florida,  Shenan¬ 
doah,  Tuscaloosa,  Clarence,  Tacony,  Archer,  Retribution,  Georgia, 
Sumter,  Nashville,  Tallahassee,  Chickamauga,  Sallie,  Jefferson  Davis, 
Music,  Boston,  and  V.  H.  Joy. 

Article  7  of  the  treaty  required  the  tribunal  to  “determine  as  to 
each  vessel  separately  whether  Great  Britain  has,  by  any  act  or  omis¬ 
sion,  failed  to  fulfill  any  of  the  duties  set  forth  in  the  foregoing  three 
rules,”  (referring  to  the  rules  incorporated  in  the  treaty,)  “  or  recog¬ 
nized  by  the  principles  of  international  law  not  inconsistent  with 
such  rules,  and  to  certify  such  fact  as  to  each  of  such  vessels.” 

The  tribunal  performed  the  duty  thus  enjoined  upon  it  and  deci  ded 
that  Great  Britain  has  so  failed  in  the  cases  of  the  Alabama,  of  the 
Florida,  and  of  the  Shenandoah  from  and  after  her  entry  into  Hob¬ 
son’s  Bay,  and  that  she  was  responsible  for  the  acts  of  those  vessels 
accordingly  ;  and  that  as  to  the  Tuscaloosa,  (tender  to  the  Alabama,) 
the  Clarance,  Tacony,  and  Archer,  (tenders  to  the  Florida,)  such  tend¬ 
ers  or  auxiliary  vessels,  being  properly  regarded  as  accessories,  must 
necessarily  follow  the  lot  of  their  principals  and  be  submitted  to 
the  same  decision  which  applies  to  them  respectively  ;  and  that  as  to 
the  other  vessels  Great  Britain  was  not  in  fault. 

This  decision  as  to  the  cruisers  for  which  Great  Britain  was  not  in 
fault,  and  for  which  no  damages  could  therefore  be  awarded,  was  of 
course  binding  upon  the  United  States  and  the  individual  claimants 
for  the  redress  of  injuries  which  they  had  sustained  by  reason  of  the 
destruction  of  their  property  by  those  cruisers.  The  agent  of  the 
United  States  then  presented  a  detailed  statement  of  claims  for  the 
destruction  of  vessels  and  property  by  the  inculpated  cruisers,  set¬ 
ting  forth  “  the  cruiser  which  did  the  injury,  the  vessel  destroyed, 
the  several  claimants  for  the  vessel  and  for  cargo,  the  amounts  in¬ 
sured  on  each,  and  all  the  other  facts  necessary  to  enable  the  tribunal 
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to  reach  a  conclusion  as  to  the  amount  of  the  injury  committed  by 
the  cruiser.”  The  proofs  had  been  furnished  in  some  instances  by 
the  owners  of  the  property  and  in  others  by  the  insurance  companies. 

It  was  conceded  by  the  agent  of  the  British  government  that  the 
insurance  companies  who  paid  the  owners  as  for  a  “total  loss”  were 
“entitled  to  be  subrogated  to  the  rights  of  the  latter  upon  the  -well- 
known  principle  that  an  underwriter  who  has  paid  as  for  a  total  loss 
acquires  the  rights  of  the  assured  in  respect  of  the  subject-matter  of 
the  insurance,”  but  he  insisted  that  in  some  instances  both  the  under¬ 
writer  and  the  owner  were  claimants  for  the  same  ioss.  The  Gov¬ 
ernment  of  the  United  States  then  presented  bills  of  particulars  of 
each  vessel  destroyed  by  the  cruisers  in  question,  with  the  amount 
claimed  therefor  and  interest  thereon,  and  asked  that  the  aggre¬ 
gate  of  this  amount  and  interest  be  the  sum  awarded.  The  British 
government  objected  to  the  allowance  of  interest,  but  submitted 
counter  statements.  The  direct  claims  were  then  taken  up  and  con¬ 
sidered,  and  the  court,  after  deciding  that  there  was  no  ground  for 
awarding  the  United  States  any  sum  for  the  cost  of  the  pursuit  of 
the  confederate  cruisers,  and  excluding  all  claims  for  prospective 
earnings  and  all  claims  for  gross  freights,  so  far  as  they  exceeded  net 
freights,  and  deeming  it  preferable  to  adopt  the  form  of  the  adjudi¬ 
cation  of  the  same  in  gross  rather  than  to  jrefer  the  allowance  of 
each  individual  claim  to  a  board  of  assessors  as  provided  by  the  tenth 
article  of  the  treaty,  made  an  award  of  a  specific  sum,  as  indemnity 
to  be  paid  by  Great  Britain  for  the  satisfaction  of  all  the  claims  re¬ 
ferred  to  the  consideration  of  the  tribunal.  This  sum  was  deemed 
to  furnish  an  adequate  indemnity  for  direct  losses  arising  from  the 
actual  destruction  by  the  inculpated  cruisers  of  specific  property, 
and  no  distinction  was  made  between  the  claim  of  the  underwriter 
and  that  of  the  owner  who  had  taken  out  no  policy  of  insurance. 

The  amount  awarded  having  been  paid,  Congress  established  a  court 
of  commissioners  of  Alabama  claims  by  the  act  of  June  3,  1874,  in 
which  this  singular  provision  is  found — 

No  claim  shall  he  admissible  or  allowed  by  said  court  or  in  behalf  of  any  insur¬ 
ance  company  or  insurer,  either  iu  its  or  his  own  right,  or  as  assignee,  or  other¬ 
wise  in  the  right  of  a  person  or  party  insured  as  aforesaid,  unless  said  claimant 
shall  show  to  the  satisfaction  of  said  court  that  during  the  late  rebellion  the  sum 
of  its  or  his  losses,  in  respect  to  itsmr  his  war  risks,  exceeded  the  sum  of  its  or  his 
premiums  or  other  gaius  upon  or  in  respect  to  such  war  risks  ;  and  in  case  of  any 
such  allowance  the  same  shall  not  he  greater  than  such  excess  of  loss. 

That  court  concluded  its  labors.  After  paying  to  the  non-assured 
owners  of  property  destroyed  by  the  inculpated  cruisers  the  claims 
which  were  filed  and  allowed,  the  Government  has,  as  before  re¬ 
marked,  a  surplus ;  and,  in  disposing  of  it,  a  question  arises  in  deter¬ 
mining  which  the  honor  and  the  sense  of  justice  of  the  nation  are 
involved.  That  question  would  seem  to  admit  of  but  one  solution. 
The  money  should  be  faithfully  and  exclusively  applied  to  the  satis¬ 
faction  of  the  remaining  claims  of  that  class  which  was  decided  by  the 
tribunal  to  be  just  arid  valid,  and  which,  with  the  claims  now  paid, 
constituted  the  basis  of  the  award. 

It  is  said,  however,  that  these  are  claims  of  insurance  companies 
whose  aggregate  gains  in  taking  “war  risks”  more  than  covered 
losses  thereby  sustained.  If  this  objection  has  any  force,  such  claims 
should  not  have  been  urged  by  our  Government  or  recognized  by  the 
arbitrators.  We,  however,  did  insist  upon  their  justice  and  validity, 
and  having  received  the  money  awarded  in  satisfaction  of  them,  how 
can  we,  without  doing  violence  to  our  self-respect  and  forfeiting  our 
good  name  among  the  nations,  refuse  to  appropriate  it  to  the  specific 
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uses  for  which  we  claimed  and  received  it  ?  Can  A,  as  the  represent¬ 
ative  and  trustee  of  B,  receive  from  C  moneys  on  the  claim  of  B  and 
then  withhold  them  from  the  latter,  on  the  ground  that  the  claim 
was  unjust,  although  C  makes  no  reclamation  for  them?  No  man 
having  a  just  perception  of  right  would  hesitate  in  condemning  so 
flagrant  a  breach  of  good  faith  and  common  honesty.  The  Govern¬ 
ment  in  all  its  relations  is  hound  scrupulously  to  adhere  to  those  rules 
of  fair  dealiug  which  should  control  the  transactions  of  men.  The 
money  should  therefore  he  appropriated  to  the  purposes  for  which 
it  was  awarded,  or,  if  wrongfully  recovered,  should  he  returned. 

There  is  nothing,  however,  in  the  objection .  It  might  with  as  milch 
justice  he  insisted  that  the  non-assured  owner  should  not  he  paid, 
whenever  the  profits  of  his  commercial  adventure  during  the  war 
exceeded  his  losses.  It  is  a  cardinal  principle  of  marine  insurance 
law  that,  in  the  language  of  Mr.  Webster,  “an  underwriter  who  has 
paid  a  loss  on  ship  or  merchandise  to  the  owner  is  entitled  to  what¬ 
ever  may  be  recovered  from  the  property.  His  right  accrues  by  the 
very  act  of  payment;  and  if  the  property  or  its  proceeds  he  after¬ 
ward  recovered  in  whole  or  in  part,  whether  the  recovery  he  from 
the  sea,  from  captors,  or  the  justice  of  foreign  States,  such  recovery 
is  for  the  benefit  of  the  underwriter.”  International  tribunals  in 
awarding  indemnity  make  no  distinction  between  such  an  under¬ 
writer  and  the  non-assured  owner.  A  striking  instance  is  furnished 
in  the  adjudications  of  the  mixed  commission  on  American  and  Brit¬ 
ish  claims,  which  was  organized  September  26,  1871,  under  the 
twelfth  article  of  the  treaty  in  question.  The  British  steamship 
Circassian  was  captured  on  the  4th  of  May,  1862,  by  the  United  States 
steamer  Somerset,  for  an  attempted  violation  of  the  blockade  estab¬ 
lished  pursuant  to  the  President’s  proclamation  of  the  19th  April, 
1861.  She  and  her  cargo  were  condemned  as  lawful  prize  by  a  decree 
which  was  affirmed  by  the  Supreme  Court  of  the  United  States. 
Holding  that  the  decree  was  unwarranted  by  the  law  of  nations  ap¬ 
plicable  to  the  facts  of  the  case,  the  commission  awarded  damages 
to  the  mortgagee  of  the  ship,  to  other  parties  for  the  value  ot'  the 
freight,  and  to  various  British  insurance  companies  and  individual 
underwriters  for  the  amount  insured  on  her  cargo,  on  which  a  “  total 
loss  ”  had  been  paid. 

The  assumption  that  we  have  a  discretionary  control  over  this 
fund  finds  no  support  in  the  fact,  which  is  cited  to  sustain  it,  that 
the  tribunal  awarded  a  sum  in  gross.  The  treaty  provided  that  the 
damages  might  be  so  awarded,  or  that  a  board  of  assessors  should  be 
appointed  to  ascertain  and  determine  what  claims  were  valid  and 
what  amounts  should  be  paid  on  account  of  the  liability  of  Great 
Britain  arising  from  her  failure  as  to  each  vessel,  according  to  the 
extent  of  such  liability  as  decided  by  the  arbitrators.  The  agent  of 
the  United  States  preferred  the  award  of  a  sum  in  gross,  in  the  mis¬ 
taken  belief,  as  subsequent  events  have  proved,  that  by  the  other 
mode  greater  delays  would  inevitably  occur,  and  that  the  sums  due 
to  the  injured  parties  would  be  longer  withheld.  But  it  is  obvious 
that  both  modes  are  substantially  and  practically  the  same,  inas¬ 
much  as  the  assessors,  in  passing  upon  the  validity  of  claims,  would 
be  bound  by  the  decision  of  the  tribunal  at  Geneva,  affirming  the 
non-liability  of  Great  Britain  for  damages  by  reason  either  of  en¬ 
hanced  premiums  of  insurance  or  of  the  destruction  of  American 
property  by  other  than  certain  specified  cruisers.  All  claims  of  either 
of  these  classes  would  therefore  have  been  undoubtedly  rejected,  and 
those  of  the  insurance  companies  which  had  paid  as  for  a  “  total  loss” 
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on  property  destroyed  by  these  specified  cruisers  would  have  been 
allowed.  Although  a  separate  finding  would  have  fixed  the  amount 
in  each  case,  the  assessors  would  have  awarded  that  the  govern¬ 
ment  of  Great  Britain  pay  to  the  Government  of  the  United  States 
a  sum  equal  to  the  aggregate  amount  of  the  several  claims.  Such 
was  the  course  pursued  by  the  mixed  commission  on  British  and 
American  claims,  where  an  award  was  given  on  each  claim ;  such 
was  required  by  the  plain  terms  of  the  treaty ;  and  such  seems  to  he 
the  uniform  practice  applicable  to  such  cases. 

It  is  true  that  property  was  destroyed  on  the  high  seas  by  other 
confederate  cruisers,  and  that  an  enhanced  premium  for  insurance 
was  exacted  by  reason  of  the  peculiar  hazards  to  which  American 
commerce  was  exposed.  It  has  been  urged  that  the  fund  should  be 
distributed  to  the  parties  who,  by  either  of  these  ways,  incurred  loss 
or  sustained  damages.  The  obvious  answer  is  that  their  right  to  the 
indemnity  was  submitted  to  the  tribunal  of  our  own  selection,  and 
its  decision,  adverse  to  them,  is  final  and  conclusive.  The  holders  of 
the  rejected  claims  have,  therefore,  no  better  right  to  participate  in 
this  fund  than  have  those  whose  property  wras  taken  or  destroyed 
during  the  Morgan  raids,  or  the  invasion  of  General  Lee,  or  those  in 
every  condition — and  their  name  is  legion — who  suffered  in  person  or 
estate  by  reason  of  the  lamentable  struggle,  wrherein  was  involved 
the  “  unity  of  government  which  makes  us  one  people.” 

Again,  it  is  said  that  the  United  States  presented  the  claims  and 
obtained  the  award.  The  only  mode  in  which  a  citizen  can  obtain 
redress  for  the  wrongful  act  of  a  foreign  power  is  by  the  instrumen-  ’ 
tality  of  his  own  government.  To  it  he  owes  allegiance.  From  it 
he  is  entitled  to  protection.  That  protection  would,  however,  be  but 
a  hollow  mockery  if  the  authorities  of  his  own  country,  after  seek¬ 
ing  and  obtaining  from  the  offending  nation  pecuniary  compensation 
for  his  injuries,  should  lock  up  the  money  in  the  treasury  or  appro¬ 
priate  it  to  other  purposes.  The  United  States  did  claim  damages  for 
the  imputed  wrongs  which  it  had  sustained,  but  not  one  dollar  was 
awarded  to  it  for  the  destruction  of  the  property  of  the  nation.  This 
fact  appears  with  unmistakable  certainty  by  the  record  of  the  tribu¬ 
nal  and  the  opinions  which  each  of  its  members  pronounced.  Sir 
Alexander  Cockburn  declared  that  had  the  Confederate  States  suc¬ 
ceeded  in  acqidring  an  independent  nationality,  Great  Britain  would 
have  had  a  perfect  right  to  insist  upon  being  indemnified  for  a  pecu¬ 
niary  loss  incurred  through  this  violation  of  her  neutrality  and  law, 
but  he  added  that,  as  the  compensation  was  sought  for  losses  suffered  by 
individuals,  Great  Britain  did  not  ask  for  a  recoupment  of  the  dam¬ 
ages,  although  those  States  now  form  a  part  of  the  American  Union  ; 
but  he  thought  that  the  tribunal,  in  the  exercise  of  its  equitable  and 
unfettered  jurisdiction,  should  disallow  interest.  It  was,  however, 
allowed,  but  in  the  opinion  that  compensation  was  due  only  for  indi¬ 
vidual  losses  his  colleagues  did  not  differ  with  him. 

Great  Britain,  we  are  told,  has  no  interest  in  the  manner  in  which 
distribution  shall  be  made.  This  is  true.  Neither  had  we  any  con¬ 
cern  in  the  disposal  of  the  fund  awarded  to  her  against  the  United 
States  by  the  mixed  commission  under  other  articles  of  the  treaty. 
By  the  action  had  under  that  instrument,  all  claims  against  each  na¬ 
tion  were  absolutely  extinguished,  and  if  either  defrauds  the  parties 
in  whose  behalf  it  asserted  the  right  to  redress,  and  to  indemnify 
whom  the  money  was  paid,  the  other  has  no  cause  of  complaint,  but 
that  affords  no  justification  for  a  breach  of  duty  which  it  owes  to  its 
own  citizens  or  subjects.  On  Great  Britain  no  unfulfilled  obligation 


9 


rests.  The  money  she  received  from  us  has  been  long  since  paid  to 
British  subjects,  while  our  duty  in  distributing  the  money  she  paid 
to  us  has  not  been  performed. 

Objections  have  been  urged  in  some  quarters  against  the  claim  of 
the  underwriter,  which  it  will  be  proper  to  notice.  It  has  been  said 
that  the  doctrine  of  subrogation  does  not  apply,  because  the  ships 
and  cargo  having  been  destroyed,  nothing  was  left  to  which  any  right 
could  attach ;  that  the  claim  against  a  foreign  government  for  the 
value  of  the  destroyed  vessels  and  cargoes  is  in  no  just  sense  a  right, 
and  does  not  constitute  property  ;  that  even  after  that  government 
has  paid  to  us  an  indemnity  commensurate  with  the  value  of  the 
property,  we  are  under  no  obligation  to  pay  it  over  to  the  injured 
parties,  and  that  in  England  a  petition  of  right  by  a  British  subject 
would  not,  under  such  circumstances,  lie  against  the  Crown ;  that  in 
such  a  case,  the  claim  of  the  underwriter,  in  the  most  favorable  view 
in  which  it  can  be  regarded,  reaches  only  the  money  adjudged  and 
received  by  a  specified  owner  under  an  award  pursuant  to  a  treaty, 
and  can  then  only  be  enforced  by  appropriate  legal  proceedings  against 
the  latter  as  his  trustee.  Campbell  vs.  Mullett,  (2  Swanston,  p.  551;) 
Tobin  vs.  The  Queen,  (6  Best  &  Smith,  p.  257 ;)  Baron  deBode’s  case, 
(8  Q.  B.,  208;  13  Q.  B.,  364 ;  3  H.  L.  C.,  468  ;)  and  Rustomjee  vs.  The 
Queen,  (1  Q.  B.  D.,  487,)  are  cited  in  support  of  these  positions. 

In  the  first  case,  commissioners  had  been  appointed  under  our 
treaty  with  Great  Britain  in  1794  to  award  compensation  to  Ameri¬ 
can  citizens  for  the  unjust  capture  and  condemnation  of  their  ves¬ 
sels.  A  claim  was  made  by  a  firm,  one  of  whose  members  was  a 
Frenchman  and  the  others  were  American  citizens.  His  claim  was 
rejected  upon  the  ground  that  he  was  an  alien  enemy  of  Great  Bri¬ 
tain,  and  did  not,  therefore,  come  within  the  purview  of  the  treaty. 
Indemnity  was  granted  to  the  other  owners  only  for  their  shares  of 
the  joint  property.  In  a  suit  brought  against  the  American  partners 
by  the  Frenchman,  the  master  of  the  Rolls  decided  adversely  to  him 
upon  the  ground  that  the  idemnity  awarded  was  not  partnership  as¬ 
sets,  and  that  he  had  no  title  thereto,  inasmuch  as  his  claim  had  been 
rejected  and  the  other  partners  received  no  more  than  the  value  of 
their  share  of  the  joint  property.  The  judge  further  advanced  the 
doctrine  that  whatever  had  been  awarded  by  the  commission  was  not 
on  the  ground  of  right  or  private  property,  but  of  hardship  and  in¬ 
justice,  and  that  under  the  circumstances  the  inducements  for  one 
nation  to  give  to  the  citizens  of  another  indemnity  were  matters  of 
conciliation  but  not  of  strict  legal  right,  aud  that  the  case  was  not 
one  of  property  recovered  in  a  court  of  law  as  a  matter  of  right. 
This  doctrine  was  expressly  disapproved  by  the  Supreme  Court  of  the 
United  States  in  Comegys  et  al.  vs.  Vasse,  (1  Peters,  193,)  and  it  has 
not  been  sanctioned  by  any  subsequent  adjudication. 

In  De  Bode’s  case,  an  indemnity  fund  had  been  received  from  a  for¬ 
eign  government.  In  his  petition  the  supplicant  claimed  under  an 
act  of  Parliament  providing  for  the  distribution  of  the  fund  to  those 
whose  names  were  duly  entered,  and  declaring  that  the  residue  should 
be  at  the  absolute  disposal  of  the  commissioners  of  the  treasury.  His 
name  was  not  so  entered,  and  the  court,  holding  that  the  act  of  Par¬ 
liament  was  conclusive,  decided  that  the  claim  to  the  surplus  could 
not  be  maintained.  Such  would  be  the  ruling  in  this  country  ;  a  party 
claiming  under  an  act  of  Congress  must  bring  his  case  within  its  pro¬ 
visions.  Such  being  the  conceded  law,  it  behooves  us  so  to  legislate  in 
regard  to  the  fund  in  question  that  the  just  rights  of  the  parties  may 
be  effectually  secured. 
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Tobin  vs.  The  Queen,  was  to  recover  the  value  of  a  vessel  destroyed 
on  the  coast  of  Africa  by  an  officer  of  the  British  navy,  who  seized  it 
in  the  belief  that  it.  was  engaged  in  the  slave  trade,  but  who  failed 
to  have  it  condemned  by  the  proper  court. 

Feather  vs.  The  Queen,  was  brought  by  the  holder  of  letters-patent 
for  an  invention  to  recover  compensation  for  the  use  in  Her  Majesty’s 
service  of  the  invention  for  which  the  letters  had  been  granted.  The 
court  decided  in  these  cases  that  the  petition  would  not  lie  either  for 
a  wrongful  act  done  by  a  servant  of  the  Crown  in  the  supposed  per¬ 
formance  of  his  duty,  or  to  recover  unliquidated  damages  for  a  trespass. 
These  cases  maintain  the  settled  doctrine  in  England  that  a  petition 
of  right  may  be  resorted  to  :  first,  for  the  trial  of  the  right  of  the  sub¬ 
ject  against  that  of  the  Crown  to  property,  or  an  interest  in  property 
seized  by  the  Crown,  and  if  he  succeeds  the  judgment  entitles  him  to 
recover  possession  of  the  specified  property,  or  the  value  thereof,  if  it 
has  been  converted  to  the  use  of  the  Crown  ;  second,  where  the  claim 
arises  out  of  a  contract,  as  for  goods  supplied  to  the  public  service. 
This  doctrine  has  no  bearing  on  any  question  arising  in  this  discussion. 

Eustomjee  vs.  The  Queen  is  cited  to  sustain  the  position  that  Con¬ 
gress  can  rightfully  exercise  an  absolute  and  unrestrained  discretion 
in  this  matter,  and  a  single  passage  from  the  opinion  of  the  learned 
chief-justice  is  regarded  as  conclusive  authority  that  the  parties  in 
whose  behalf  we  received  the  money  have  no  just  cause  of  complaint 
if  it  be  withheld  from  them.  Nothing  in  that  case  justifies  such  a 
conclusion. 

English  subjects  m  Hong- Kong,  in  China,  were  authorized  to  trade 
only  with  licensed  Chinese  merchants,  constituting  a  body  or  corpora¬ 
tion,  named  a  cohong,  all  of  whose  members  were  jointly  liable  for 
the  indebtedness  of  any  one  of  them  contracted  in  trading  with  for¬ 
eign  merchants  on  his  failure  to  pay  it.  Such  liability  was  enforced 
by  the  viceroy  of  the  Emperor,  who  issued  an  edict  directing  the  co¬ 
hong  to  investigate  the  claim  of  such  creditor,  and  if  found  due  to 
pay  it.  Eustomjee  alleged  in  the  petition  of  right  which  he  filed  in 
the  queen’s  bench  that  a  Chinese  merchant,  a  member  of  the  cohong, 
who  was  indebted  to  him  became  insolvent,  and  that  he  forwarded 
his  petition  to  the  viceroy,  who  issued  the  proper  edict  to  the  cohong, 
but  before  an  investigation  was  determined  and  his  claim  entered 
upon  the  proper  fund  book,  war  was  declared  between  England  and 
China,  and  he  and  other  British  merchants  were  expelled  from  the 
latter  country.  A  treaty  of  peace  was  concluded,  August  29,  1842, 
by  an  article  of  which  the  Emperor  of  China  agreed  ‘‘  to  pay  to  the 
British  government  $3,000,000  on  accounts  of  debts  due  to  British 
subjects  by  some  of  the  said  Hong- Kong  merchants,  or  cohong,  who 
have  become  insolvent,  and  who  owe  very  large  sums  of  money  to 
subjects  of  Her  Britannic  Majesty.”  The  money  was  paid  pursuant  to 
the  treaty.  Eustomjee  alleged  that  he  had  made  various  applica¬ 
tions  to  the  representative  of  the  British  government  at  Canton  and 
to  the  officers  of  the  treasury,  and  that  he  had  never  received  pay¬ 
ment  of  his  debt,  or  any  part  thereof.  He,  therefore,  prayed  that 
Her  Majesty  would  be  pleased  to  direct  the  payment  of  the  said  sum 
to  him.  The  case  was  decided  in  1876,  but  it  does  not  appear  from 
the  report  what  provision  had  been  made  by  Parliament,  or  otherwise, 
for  the  ascertainment  and  payment  of  the  amount  due  to  the  several 
claimants.  The  court  on  demurrer  held  that  a  petition  of  right  would 
not  lie  by  a  British  merchant  to  obtain  payment  of  a  sum  of  money 
alleged  to  be  due  to  him  from  one  of  the  Chinese  merchants.  Chief- 
Justice  Cockburn  said : 

The  effect  of  such  a  treaty  is,  in  my  opinion,  simply  this,  that  it  places  the  fund 
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at  the  disposition  of  Her  Majesty,  for  Fler  Majesty,  at  her  discretion,  to  cause  such 
distribution  of  it  to  be  made  as  shall  make  good  the  claims  which  her  subjects 
have  against  the  foreigner  from  whose  »;overnmentthe  money  is  received. 

In  such  a  case  a  petition  of  right  will  not  lie.  The  notion  that  the  Queen  of 
this  country  in  receiving  a  sum  of  money  in  order  to  do  justice  to  some  of  her  sub¬ 
jects,  to  whom  injustice  would  otherwise  be  done,  becomes  the  agent  of  those  sub¬ 
jects  seems  to  me  really  too  wild  a  notion  to  require  a  single  word  of  observation 
beyond  that  of  emphatically  condemning  it.  In  like  manner  to  say  that  the  sov¬ 
ereign  becomes  the  trustee  for  subjects  on  whose  behalf  money  has  been  received 
by  the  Crown  appears  to  be  equally  untenable.  It  comes  simply  to  this,  that  Her 
Majesty,  in  order  to  enable  her  to  see  that  injustice  is  not  done  to  her  subjects, 
stipulates  for  the  payment  into  her  hands  of  a  sum  of  money.  The  distribution  of 
that  must  be  left  to  Her  Majesty’s  discretion.  Ho  petition  of  right  has  ever  been 
held  to  be  applicable  to  such  a  case.  To  my  mind  it  is  utterly  inconsistent  with 
all  the  constitutional  theories  of  the  prerogative  of  the  Crown  to  suppose  thatHer 
Majesty  can  be  coerced  by  a  petition  of  right  into  doing  that  justice  which,  I  am 
quite  sure,  it  will  require  no  petition  of  right  to  obtain,  if  the  facts  and  the  merits 
of  the  case  were  such  as  to  Induce  the  government  to  believe  that  the  claim  was  a 
just  one.  At  ail  events,  I  think  the  petition  of  right  will  not  lie,  and  that  that  is 
perfectly  clear  upon  all  the  principles  which  have  ever  been  applied  to  petitions 
of  right,  and  all  the  precedents  which  have  hitherto  existed  in  courts  of  law. 

Blackburn,  J.,  said  : 

I  do  not  think  that  it  can  possibly  be  said  that  when  the  Queen  has,  as  a  high 
act  of  state,  made  a  treaty  and  received  money  in  consequence  of  an  act  of  state, 
the  mode  of  distributing  it  is  any  way  enforceable  by  a,  court  of  law  or  subject  to 
the  findings  of  juries.  I  think  there  is  a  moral  claim  that  it  be  given  to  the  right 
person,  which  must  be  investigated  in  the  manner  in  which  Her  Majesty  is  pleased 
to  direct,  and  the  ministers  who  direct  it  would  probably  be  responsible  in  Parlia¬ 
ment  if  they  did  it  unjustly.  I  do  not  suppose  for  one  moment  that  they  have 
done  so,  but  I  am  quite  clear  in  this,  that  you  cannot  in  a  court  of  law  direct  an 
investigation  and  conduct  it  in  the  court  of  queen’s  bench  with  the  aid  of  a  Middle¬ 
sex  jury.  I  think  it  must  be  done  by  the  officers  of  state,  subject  to  responsibility, 
in  such  a  way  as  may  be  just  and  proper.  I  have  no  doubt  they  have  done  so,  but 
•whether  or  not  they  have  done  so  is  a  question  which  must  be  ascertained  in  Par¬ 
liament,  and  not  here. 

Lush,  J.,  said : 

Ho  doubt  a  duty  arose  as  soon  as  the  money  was  received  to  distribute  that 
money  among  the  persons  toward  whose  losses  it  was  paid  by  the  Emperor  of 
China;  but  then  the  distribution,  when  made,  would  be,  not  the  act  of  an  agent, 
accounting  to  a  principal,  but  the  act  of  the  sovereign  in  dispensing  justice  to  her 
subjects.  For  any  omission  of  that  duty  the  sovereign  cannot  be  held  responsible. 
The  responsibility  would  rest  with  the  advisers  of  the  Crown,  and  they  are  respon¬ 
sible  to  Parliament  and  to  Parliament  alone. 

These  opinions  show  the  true  ground  upon  which  the  decision  was 
put.  Referring  to  the  prerogatives  of  the  Queen,  the  learned’ judges 
hold  that  the  relations  between  her  and  her  subjects  exclude  the  idea 
that  in  negotiating  a  treaty  and  receiving  the  indemnity  for  which  it 
provides  she  can  be  regarded  as  their  trustee  or  agent.  Some  of  their 
views,  however  applicable  to  the  political  system  which  prevails  in 
that  country,  would  be  out  of  place  in  this,  where  it  is  a  fundamental 
maxim  that  the  Government  is  a  trust  created  by  the  people,  to  be 
exercised  for  their  exclusive  benefit.  All  the  judges  assume  that  a 
proper  distribution  of  the  fund  to  the  British  merchants  thereunto 
rightfully  entitled  under  the  treaty,  had  been  made  by  Her  Majesty’s 
ministry  under  its  responsibility  to  Parliament  for  the  due  execution 
of  that  trust.  No  one  intimated  that  it  could  be  withheld  from  them 
and  applied  to  defray  the  expenses  of  the  war,  or  to  meet  the  general 
wants  of  the  treasury.  On  the  contrary,  the  duty  of  the  ministry,  as 
the  confidential  advisers  and  servants  of  the  Queen,  to  make  that 
distribution  is  distinctly  asserted.  Now,  the  United  States  is  not  sub¬ 
ject  to  a  suit  by  a  claimant  for  any  part  of  the  fund  in  question,  and 
if  the  Secretary  of  State  be  directed,  or  a  commission  or  other  special 
tribunal  be  created,  to  distribute  the  fund,  Congress  would  prescribe 
the  mode  of  procedure  and  determine  the  extent  of  relief  which 
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should  be  awarded  the  parties  in  interest.  A  rejected  claim  could 
not  be  brought  up  for  examination  in  a  court  of  justice  and  there 
allowed.  But  neither  this  fact  nor  any  principle  affirmed  in  Rustom- 
jee’s  case  releases  the  Government  from  its  moral  obligation  to  make 
adequate  provision  for  the  ascertainment  of  the  claims  of  those  for 
whose  benefit  the  fund  was  demanded  and  received — an  obligation 
which  is  sacredly  binding  on  the  honor  and  conscience  of  the  nation, 
although  the  performance  of  it  cannot  be  coerced. 

In  Randall  vs.  Cochran  (1  Vezey,  98)  the  principle  is  broadly  as¬ 
serted  that  the  indemnity,  however  arising  for  the  destruction  of 
property,  covered  by  the  policy  belongs  to  the  underwriter  after  he  has 
paid  the  owner  in  accordance  with  the  contract.  The  King  of  Eng¬ 
land  had  granted  letters  of  reprisal  against  the  Spaniards  for  the 
benefit  of  bis  subjects  in  consideration  of  the  losses  by  them  sustained 
by  reason  of  unjust  captures.  The  commission  appointed  to  distrib¬ 
ute  the  produce  of  those  reprisals  among  the  sufferers  permitted  only 
the  owners  of  the  vessels  to  make  claim,  although  they  had  been  al¬ 
ready  satisfied  by  the  underwriter.  Lord  Hardwicke  in  passing  a 
decree  that  they  should  account  to  the  underwriter  for  the  sums  re¬ 
ceived,  said: 

The  person  who  originally  sustained  the  loss  was  the  owner,  but  after  satisfac¬ 
tion  made  to  him,  the  insurer.  No  doubt  but  from  that  time,  as  to  the  goods  them¬ 
selves,  if  restored  in  specie,  or  compensation  made  for  them,  the  insured  stood  as 
a  trustee  to  the  insurer  in  proportion  to  what  he  paid,  although  the  commissioners 
did  right  to  avoid  being  entangled  in  accounts  and  in  adjusting  the  proportion  be¬ 
tween  them.  Their  commission  was  limited  in  time.  They  saw  who  was  owner ; 
nor  was  it  material  to  whom  he  assigned  his  interest,  as  it  was  in  effect  after  satis¬ 
faction  made  ;  that  the  assignment  by  abandonment  is  competent  not  only  to  pass 
the  property  or  its  proceeds  if  restored  after  an  unjust  capture,  but  also  the  com¬ 
pensation  awarded  by  way  of  indemnity  therefor. 

In  Comegys  et.  al.  vs.  Vasse,  to  which  reference  has  been  already 
made,  the  Supreme  Court  of  the  United  States  has  laid  down  princi¬ 
ples  which  determine  the  question  before  us.  Yasse,  prior  to  the 
year  1802,  was  an  underwriter  of  various  vessels  and  cargoes,  the  prop¬ 
erty  of  citizens  of  the  United  States,  which  were  captured  and  car¬ 
ried  into  the  ports  of  Spain  and  her  dependencies,  and  there  sold. 
Abandonments  thereof  were  made  by  the  owners  to  Yasse.  He  paid 
the  losses,  and  subsequently  became  a  bankrupt  under  the  act  of 
Congress  April  4,  1800.  His  certificate  of  discharge  was  of  the  date 
of  May  28,  1802. 

The  only  provision  by  Spain  to  indemnify  the  aggrieved  parties 
was  made  by  the  treaty  of  May  22,  1819,  between  that  power  and  the 
United  States.  Commissioners  were  appointed  to  examine  the  valid¬ 
ity  of  claims  under  the  treaty.  Yasse’s  assignees  in  bankruptcy  pre¬ 
sented  a  claim  for  what  he  had  so  paid.  It  was  allowed.  In  1824 
they  received  from  the  Treasury  the  amount  and  this  suit  was  brought 
by  him  to  recover  it  from  them. 

The  court  among  other  principles  declared  the  following :  First, 
that  the  right  to  compensation  for  the  injuries  sustained  by  the  owners, 
which  under  that  treaty  were  to  be  the  subjects  of  compensation,  passed 
by  abandonment  to  the  underwriters  upon  property  which  had  been 
seized.  Second,  that  the  right  against  the  King  of  Spain  for  indem¬ 
nity,  whether  remediable  in  his  courts,  or  by  his  own  extraordinary 
interposition,  or  grants  upon  private  petition,  or  upon  public  negoti¬ 
ations,  is  a  right  attached  to  the  ownership  of  the  property  aud  passes 
by  cession  to  the  accou  nt  of  the  ultimate  sufferer.  Third,  that  it  is  not 
universally  although  it  may  be  ordinarily  the  test  of  a  right  that  it  may 
be  enforced  in  a  court  of  justice.  The  claims  due  by  a  sovereign  are  not 
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commonly  capable  of  being  so  enforced ;  but  it  does  not  follow  that 
the  injured  party  has,  upon  principles  of  public  law,  lost  all  right  to 
justice  or  all  claim  to  remuneration.  Fourth,  that  the  treaty  with 
Spain  recognized  an  existing  right  in  the  aggrieved  parties  to  com¬ 
pensation  and  did  not  in  the  most  remote  degree  turn  upon  the  notion 
of  donation  or  gratuity.  It  was  demanded  by  our  Government  as  a 
matter  of  right,  and,  as  such,  was  granted  by  Spain.  Fifth,  that  the 
right  of  the  underwriter  to  compensation  from  Spain  held  under 
abandonment  made  to  and  accepted  by  him  for  damages  and  injuries 
were  capable  of  assignment  and  passed  to  his  assignee  in  bankruptcy 
under  the  bankrupt  act  of  1800,  which  provided  that  “all  the  estate, 
real  and  personal,  of  every  nature  and  description,  to  which  the  bank¬ 
rupt  might  be  entitled,  either  in  law  or  equity,”  should  pass  to  his 
assignee. 

This  case  overrules  the  doctrine  in  Campbell  vs.  Mullett,  supra,  that 
the  claim  of  the  owner  of  property  which  was  destroyed  by  the 
wrongful  act  of  a  foreign  government  is  not  a  right  and  does  not  con¬ 
stitute  property.  It  also  refutes  the  position  that  the  remedy  of  the 
underwriter,  if  his  claim  can  be  enforced  at  all,  is  only  against  the 
owner  after  an  award  has  been  made  to  the  latter.  The  court  de¬ 
clares  explicitly  that  Vasse,  as  the  underwriter  and  ultimate  sufferer, 
had  an  immediate  and  exclusive  right  to  indemnity  on  account  of 
the  insured  vessels  which  were  destroyedlby  Spain,  although  it  was 
made  effectual  only  by  the  instrumentality  of  negotiation  by  his  gov¬ 
ernment  with  that  power,  who  never  admitted  its  liability  nor  made 
provision  for  the  wrong  until  twenty  years  after  it  had  been  com¬ 
mitted.  His  right,  therefore,  passed  to  his  assignees  in  bankruptcy, 
for  if  it  did  not  accrue  nor  constitute  a  part  of  his  estate  until  after 
the  treaty  was  concluded  he  would  have  been  entitled  to  the  indem¬ 
nity,  as  he  obtained  his  certiiicate  of  discharge  in  1802,  and  they  had 
no  claim  to  his  subsequently  acquired  property. 

The  Supreme  Court  of  the  United  States,  at  the  last  term,  in  Erwin 
vs.  The  United  States,  7  Otto,  392,  has  reaffirmed  the  doctrine  that  the 
claim  of  a  party  against  the  Government,  for  goods  taken,  although 
it  cannot  be  enforced  by  suit,  is  a  part  of  his  personal  estate.  Erwin 
was  the  owner  of  cotton  which  was  taken  from  his  possession  in 
Savannah  in  December,  1864,  by  the  military  forces  of  the  United 
States.  It  was  subsequently  sold  by  the  agent  of  the  Treasury  De¬ 
partment  and  the  proceeds  paid  into  the  Treasury. 

In  December,  1868,  he  presented  his  petition  in  bankruptcy  to  the 
district  court  of  Georgia,  and  was  adjudged  a  bankrupt.  An  assignee 
was  appointed.  In  1873  Erwin  brought  suit  in  the  Court  of  Claims 
to  recover  the  proceeds,  but  the  action,  under  a  former  decision  of  the 
court,  was  barred  by  the  lapse  of  time,  as  more  than  two  years  had 
then  transpired  since  the  20th  day  of  August,  1866,  the  day  on  which 
the  President  by  his  proclamation  had  declared  the  rebellion  sup¬ 
pressed  in  Texas,  the  last  of  the  States  in  insurrection.  This  decision 
was  unknown  to  Erwin  when  he  brought  suit.  He  petitioned  Con¬ 
gress  for  relief,  and  a  statute  was  passed  in  February,  1877,  which 
authorized  the  Court  of  Claims  to  take  jurisdiction  of  his  claim  under 
the  “captured  and  abandoned  property  act,”  “  which  claims,”  says 
the  statute,  “  were  by  the  accident  or  mistake  of  the  agent  or  attor¬ 
ney,  and  without  fault  or  neglect  on  his  part,  as  is  claimed,  not  filed 
within  the  time  limited  by  said  act.”  The  court,  holding  that  the  only 
effect  of  that  statute  was  to  remove  the  bar  arising  from  the  lapse  of 
time,  decided  adversely  to  him  upon  the  ground  that  although  his 
claim  to  the  proceeds  was  outlawed  at  the  time  of  the  adjudication 
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in  bankruptcy,  it  still  passed  to  his  assignee,  and  that  claims  for  com¬ 
pensation  for  goods  which  once  belonged  to  him,  and  of  the  possession 
of  which  he  had  been  deprived  by  the  action  of  the  Government,  con¬ 
stituted  personal  estate  equally  w  ith  the  property  out  of  which  they 
grow,  although  the  validity  of  such  claims  may  be  denied  and  their 
value  depend  upon  the  uncertainties  of  litigation  or  the  doubtful 
result  of  an  appeal  to  the  Legislature.  Mr.  justice  Field  uses  this 
striking  language : 

Demands  against  the  Government,  if  based  upon  considerations  which  would  be 
valid  between  individuals,  such  as  services  rendered  or  goods  taken,  are  property, 
although  there  be  no  court  to  investigate  and  pass  upon  their  validity,  and  their 
recognition  and  payment  may  depend  upon  the  caprice  or  favor  of  the  Legislature. 

And  he  cites  with  marked  approbation  Comegys  et  al.  vs.  Yasse. 

The  same  doctrine  is  again  affirmed  in  Phelps  vs.  McDonald,  9  Otto, 
298.  McDonald,  a  British  subject  residing  in  this  country,  was,  on 
his  petition,  declared  a  bankrupt  December  10,  1868.  His  estate  was 
in  the  ordinary  form  conveyed  to  an  assignee  in  bankruptcy  Febru- 
ry  12,  1869,  and  his  final  discharge  granted  on  the  17th  of  the  follow¬ 
ing  month.  Our  military  forces  had,  during  the  early  part  of  1865, 
burned  his  cotton  in  Arkansas  and  Louisiana.  His  claim  against  the 
United  States  for  damages  thereby  sustained  passed  to  the  assignee, 
although  at  the  time  ofdjiis  discharge  we  had  not  admitted  our  lia¬ 
bility  to  indemnify  the  owners  of  property  so  destroyed.  The  treaty 
in  question  made  provision  in  regard  to  such  claims  of  British  sub¬ 
jects,  and  the  commission  for  adjudicating  them  was  not,  as  before 
stated,  organized  until  September,  1871,  more  than  a  year  and  a  half 
after  the  assignment  in  bankruptcy.  Had  the  claim  not  been  prop¬ 
erty  it  would  not  have  vested  in  the  assignee  and  he  would  not  have 
been  entitled  to  the  money  awarded  by  the  commission. 

It  thus  appears  to  be  settled  by  the  highest  judicial  authority  in 
this  country  that  the  claim  of  a  party  for  goods  taken  by  this  or  a 
foreign  government,  although  it  can  only  be  made  available  by  leg¬ 
islative  enactment  or  negotiation  in  his  behalf,  is  a  right  and  inter¬ 
est  attached  to  and  growing  out  of  the  goods,  and  constitutes  a  part 
of  his  personal  estate,  and  is  capable  of  assignment  in  the  absence 
of  any  statute  prohibiting  it.  “  The  law,”  to  use  the  language  of 
Mr.  Justice  Story,  “gives  to  the  act  of  abandonment  to  underwriters, 
when  accepted,  all  the  effects  which  the  most  accurately  drawn  as¬ 
signment  could  accomplish,  the  underwriter  then  standing  in  the 
place  of  the  assured  and  becoming  legally  entitled  to  all  that  can  be 
recovered.” 

I  have  extended  these  remarks  to  an  undue  length.  In  the  anxious 
desire  to  reach  a  just  conclusion  I  carefully  considered  the  arguments 
and  the  decided  cases  cited  in  support  of  them  which  the  several 
parties  representing  conflicting  claims  to  the  fund  have  from  time  to 
time  presented  to  the  Judiciary  Committee.  So  far  as  I  am  aware, 
no  citizen  of  the  State  which  I  have  the  honor  in  part  to  represent 
on  this  floor  is  a  claimant  or  is  interested  in  any  contemplated  legis¬ 
lation  on  this  subject,  save  to  the  extent  that  exact  justice  shall  be 
done  and  the  honor  of  the  nation  maintained  inviolate.  My  mind 
has,  therefore,  been  free  from  those  disturbing  influences  by  which 
I  might  have  been  unconsciously  misled  had  my  constituents  a  pecu¬ 
niary  interest  in  the  distribution  of  the  fund. 

I  submit  my  conclusions,  and  they  will  control  my  vote,  on  the 
questions  to  which  they  relate : 

1.  The  United  States,  for  itself  and  those  it  represented,  submitted, 
pursuant  to  treaty  stipulations,  to  a  tribunal  of  arbitration  the  deter¬ 
mination  of  the  claims  generically  known  as  the  “Alabama  claims.” 
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2.  That  tribunal,  with  the  declared  acquiescence  of  our  Government, 
decided  that  all  claims  should  be,  and  they  were  thereafter,  excluded 
from  the  consideration  of  the  arbitrators,  except  those  for  direct  losses 
growing  out  of  the  destruction  of  vessels  or  cargoes  by  insurgent 
cruisers. 

3.  The  claims  of  the  underwriters  to  indemnity  for  such  losses,  if 
the  vessels  or  the  cargoes  were  covered  by  policies  of  insurance  and 
the  owners  had  been  paid  as  for  a  “  total  loss,”  were  insisted  on  by 
our  Government  and  recognized  by  the  tribunal,  and  they  constituted 
a  basis  of  the  award.  No  distinction  was  made  between  the  claims 
of  the  underwriter  and  those  of  the  unassured  owner. 

4.  Indemnity  was  awarded  only  where  the  vessels  or  the  cargoes 
were  destroyed  by  certain  specified  cruisers  in  regard  to  which  Great 
Britain  was  by  the  arbitrators  declared  to  be  in  fault. 

5.  The  United  States  and  all  individual  claimants  are  bound  by  the 
award,  and  it  was  under  the  treaty  “  a  full,  perfect,  and  final  settle¬ 
ment  of  all  the  claims.” 

6.  The  United  States  should  distribute  the  fund  to  those  entitled 
thereto,  and  to  indemnify  whom  it  was  awarded.  As  the  claims  on 
behalf  of  the  parties  who  had  sustained  damages  by  the  acts  of  the 
u exculpated”  cruisers,  or  by  the  payment  of  enhanced  premiums  of 
insurance,  were  rejected,  and  nothing  was.  awarded  in  that  behalf, 
such  parties  have  no  just  claim  to  any  part|of  the  fund. 

7.  The  claim  of  the  owner  of  the  destroyed  vessels  or  cargoes  to 
damages  therefor  is  property,  and  as  such  susceptible  of  a  valid 
transfer,  although  provision  for  its  adjudication  and  payment  be  the 
result  of  negotiations  thereafter  entered  into  between  the  govern¬ 
ment  whereof  he  is  a  citizen  and  that  which  did  the  wrong.  His 
assignee  in  such  case  is  alone  entitled  to  the  indemnity. 

-  8.  The  claim  of  the  underwriter  who  has  paid  the  owner  of  the 
destroyed  property  as  for  a  “total  loss”  is  as  valid  in  law  and  con¬ 
science  as  would  be  that  of  the  owner  had  he  taken  out  no  policy  of 
insurance  upon  such  property. 
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